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st. But where the statutory and legislative histogy, as in
this case, need not be construed to reach such g ge#ilt, I view
it as the duty of this Court to adopt a ge#fflissible construc-
tion that accords with some Red®um of common sense and
the public weal.”"’ tates yet another theory of legisla-
tion, anothe fory of how the legislature’s intentions affect
the stgsfle behind the text, and it is very different from
Bugfer’s theory. Burger said that the acontextual meaning of
thoNeg bouldebesewfoferd, 110 matter now Odtemabsurd
the consequences, unless the court discovered fng evi-
dence that Congress actually intended the®Dposite. Powell
said that the courts should acgg@®an absurd result only if
they find compelling evjgdeffCe that it was intended. Burger’s
theory is Gray’s_tw#figh in a less rigid form that gives some
role to legigiefive intention. Powell’s theory is like Earl’s,
thoughe# this case it substitutes common sense for the prin-
cipt€s OfJUSthC found elsewhere in the law
Once again, if we talkestiveomrioneo emanae— O
face value, they did not_di #wabout any historical mat-
ters of fact. Theywe® not disagree about the state of mind of
the varigg#®congressmen who joined in enacting the Endan-
gered Shggies Act. Both justices assumed that most con-
gressmen had never conStaercewhather the act might be
used to halt an expensive dam almost compMged. Nor did
they disagree over the question Qf-fidel ™ DBoth accepted
that the Court shg pptfow the law. They disagreed about
the quesyjpeBl law; they disagreed about how judges should
decide $olag madeahy.a particular text enacted by
Congress when the congressmen had the liads¥ beliefs and
intentions both justices ague®® they had in this instance.

McLoughlin

Elmer’s case and the snail darter case both arose under a
statute. The decision in each case depended upon the best
construction of a real statute from a particular legislative
text. In many lawsuits, however, the plaintiff appeals not to






